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Senate Bill 201, which would effectuate our recommendations concerning
certain aspects of pleading, has passed the legislature and has been sent
to the Covernor for approvel. Attached is a letter prepared for Senator

Song to send to the Governor explaining the bill. — .- - o

Two provisions--the compulsory joinder requirement for plaintiffs and
the revision of the separate ‘statement of causes requirement--were deleted
from the bill before it was enacted. Tentative recommendations on these
matters have been prepared that take into consideration the suggestions made

at the June meeting. Copiles are-attached.
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The Chairmsn, Vice Chairmen, and Executive Secretary met with the State
Bar Committee on the Administration of Justice on June 19 to discuss the two

tentative recommendations. The following is a sumery of the discussion at

Wing. See Exhibit I attached for committee sction.

.

—

Separate Statement Requirement

It appears that the members of the State Bar Committee strongly oppose
the deletion of the separate statement requirement and the corresponding

ground for demurrer. It becanme clear during the course of the discussicn: that

lawyers and judges generally do not understand the meaning of "cause of action"

(if indeed the requirement applies to causes of action in a technical sense ).

Apparently, as administered by the éourts, the requirement is interpreted to
<:: require separate statement of theories of causes, remedies sought, and the

like. The fear was expressed that deletion of the requirement would result
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in notice pleading as provided in the Federal Rules of Civil Procedure.
Moreover, deletion of the requirement would, in the view of some members of
the Committee, result in a significant chenge in exlsting practice: Lawyers

would commence pleading all causes, .remedies, and facts in one count.

Tt was not possible to obtein an expression from the State Bar Committee
as to the desirability of substituting a more technically accurate provision :
for the present one. For example, it would be possible to substitute a
prrovision that required tbat each allegation be stated in a separate count
where such separate statement would facilitate the clear presentaticn of the i

issues.

It is my view that it would not be profitable to devote further resources
to this aspect of pleading. .It is doubtful that any provision acceptable to
the State Bar Committee could be developed. Moreover, with the substantial
number of new lawyers becoming members of the bar each year, it is not unlikely
that, in time, there will be pressure to adopt notice pleading. Many young
lawyers, who have studled the federal rules in law school, are not particularly
impressed with the existing California fact pleading system. Accordingly, the

staff suggests that we give no further consideration to this matter at this

time.

Compul sory Joinder of Causes by Plaintiffs

It is not possible to determine the exact view of the State Bar Committee
on the compulscry joinder by plaintiffs requirement. It was apparent that some
members believe that the tentative recommendation is sound. Others expressed
the view that a better epproach might be to adopt the operative facts theory
of a cause of metion generally. One member stated he did not believe any

change in the lew vas needed because everything ies satisfactory now.
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Ko specific suggestions were presented for Commission consideration. {Cne
member did suggest that the intercompeny 1nsurance srbitration provision
might be modified to include a provision that the judgment in the plaintiff's
action had no effect on the arbitration procedure.) One member expressed
the view that the proposal might force more insurance companies to resort to
arbitration of property damege claims, a result he believed would be desirable.
By a vote of nine to eight, the State Bar Committee recommended ageinst
further study of our proposal. However, I suggest that it be generally distrib-
uted for comment to all interested persons and organizaticns.. At our Beptember
meeting, the Commission can then determine, after reviewing the comments
received, whether to submit a recommendation to the 1972 lLegislature.

Respectfully subtmitted,

John H. DeMoully
Executive Secretary
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TELEPHONE B35-H4T

June 24, 1971

Thomas E. Stanton, Jr.
Chairman

Law

Revision Commission

221 Sansome Street
San Francisco, California 94104
Re: Senate Bill 201
Dear Tom:
First, may I again express our appreciation for the attendance
of yourself and Mr. Miller and Mr. DeMoully at the General Meeting

of the CAJ in Los Angeles on June 19, and for the discussion of the
Commission's tentative views on plaintiff's mandatory joinder of
causes of action and the separate statement requirement.

The discussion, I thiok, indicated some of the problems our

Committee members have been having with each proposal.

In response to your ingquiry as to our views on whether a study

in these areas should be continued, I am advising you of the actiom
taken later in the CAJ meeting.

(1) Separvate Statement

The Committee, with substantial unanimity, recommends
against farther study. -

(2) Mandatory Joinder

By a vote of 9 to 8, the Coumittee recommends against
further study.

As you know, the views of the Committee are not necessarily those

of the Board of Gowernors.

With best regards, I am

Yours Sincerely,

Joseph K. Horton
Chairman, CAJ

JKH/1lhe

cc:

Mr. Miller
Mr. DeMoully <
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Serate fitl 201 nag pacged tne [eeislet .re and has neern

To Yo, vor

sarosnneaval.
Yevoneh moni o arear of Tslifornia O0uil Procedurs nave beer resfewad and
mixlerrnized ‘n oracert years, Lhere has been relatively lithle ~hange in the

"ali*nrnia rode pleadiny zystem since its adoption in 1851,
strearlines and modernizes & number of aspects of Califeornia
Tre bBill revises the law relating to permissive joinder

*ian,

rules, complicated by plecemesl atiemptis at improvement.

Sanete bLill P00
pleediriz.

pf -auses of ac-

™e existing rules are a complex conglomerate of common law and =quity

Senate Bill 201 sub-

stitutes the modern unlimited joinder rule adopted ir other atates that have

rarently reviged thelr law in this area.

The bill continues the existing requirement that a defendant must assert

all claims arising out of the transaction upon which the plaintiff's cleim is

baged but addz some exceptlons to thﬁ requirement to avoid injustice.

The bill substitutes clear rules &saling with permisaive Join,d:'lr of plain-

now found in existing law.

‘tiffs and defendants for the confiicting, obsolets, and overlapping provisions

The bill adopts the substance of thu‘prérilleni of the Federal Rules of

ICi'vil Procedurs dealing with ccqmllorar Jolndn:' of persons needed for a Jjust

adjudication. This provision, which has been adopted in the

other states that

have recently modernized thei-r law, is generally réeognized to have satisfac-

torily dealt with one of the most difficult problem mreas of clvil procedure.

The bill zlso deals with counterclaims and cross-camplaints. No useful

purpose is served by the pressnt California system of separate, but overlapping,

countarclaims and cross-complaints. In contrast to the complex California

scheme, in the great majority of jurisdictions, sny cross-claim is dealt with

under a single set of rules. Senate Bill 201 would provide comparable ireat-

ment through a single form of pleading-<to be called a cross-

complaint--thet
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wnald o® asailetle gwainst plaintiffs, coic"endarts, And stranpers, wolld

arbods the colief now availstle Te 2oonces Lelme ard rossecomplains, and
WovLL Ctmirece e ntoal ragoiremerie traqc cerye seouno Il mirnoge.

tarnate A3l 200 revises ke prasent proavisior on severance fTor trial
by adepting ‘he lanceare used in the Federsl ules of Civil Procedure, thus
clarifying {+s effect and broedening its scope to permit severance no' only
of &z a-ion hut also of lssues.

Tn aldition to the major changes mentioned above, the Bill makes other
tecnnical or corrective changes in existing law. These changes are designed
to streamline pleading end practice by clininitiné obsolete and unneceasery
requiraments or by.providing improved proﬁadunl.

Senate Bill 201 would becase operstive on July 1, 1972. This deferred
operative date will permit ha_\rers‘ ,and.:ud&gel to become familier with the
ravised procedure before it goes intmlffnct. '

Senate Bill 201 is the rtlult ct a itudy by ‘the Law Revision Commission
and is fully axpl:imﬁ in the enc].ml r-port of . thl I.n Rlviaicn Commission.
Same of the commenta to ur‘louc mtim of the bii.l. trl revind or sxpanded
in spscial reports which were ldqtcd b;r the Serata :lb;ﬁ_ Assenbly Judicisry

Committees and prigted in the Journale. copiti‘ of these reporis are enclosed.

Mr. John H. DeMoully, Executive Secretary of the Law Revision Commission, will

be delighted to supply yon with any additional ﬁfbr‘utiat you desire concern-
ing the bill, |

There is general sgresment m all interested groups that Senate Bill
201 will acccaplish a signifit;mt j..provmnt m simplification in the

California law.
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REQUEST FOR UNANIMOUS CONSENT TO
PRINT IN JOURNAL
Mr. Warren was granted unanimous consent that the following
communication relative to Senate Bill No. 201 be printed in the Journal:

COMMUNICATION FROM ASSEMBLY COMMITTEE ON
JUDICIARY ON SENATE BILL 201

The Honorable Bob Morelts :
Speaker of the Aseembly

Dear Mr. Speaker: The Assembly Committee on Judieiary, having

eonsidered Senate Bill 201 and having reported the hill with an
*“Amend and Do Pass’ recommendation, sabmits the following report
jn order to indicate more fully its intent with respect to this bill.

- Senate Bill 201 was introduced to effectuate the Recommendation of
the California Law Revision Commission Relating to Counterclaims and
Cross-Complaints, Joinder of Causcs of Action, and Related Provisions

(Oetober 1970). Except for the new and revised comments set ont
below, the comments contained under the various sections of Senate
Bill 201 as set out in the Commission’s reeommendation, as revised
by the Report of tlie Senate Committee on Judiciary on Senate Bill 201
(printed in the Senate Journal for April 1, 1971), reflect the intent
of the Assembly Judiciary Committee in approving the bill.

The following new and revised comments alse reflect the intent of
the Assembly Committee on J udiciary in approving Senate Bill 20i.
Code of Civil Procediire Section 378 (amended ) :

Comment. Seetion 378 continues the substance of former California

law. See 3 B. Witkin, California Procedure Pleading §§ 161-163 (24
ed. 1971). It supersedes former Code of (ivil Procedure Section 331,
portions of Code of Civil Procedure Section 378, and portions of former
Code of Civil Procedure Sections 383 and 384, -
- Subdivision {a)(1) and subdivision (b} of Section 378 are phrased
in substantial conformity with Rule 20{a) of the Federal Rules of
Civil Procedure. The broadest sort of joinder is permitted under the
transaction clause of the federal rule and of Scetion 378, See C. Clark,
Code Pleading 367 n.86, 369 n.94 (2d ed. 1947); 3 B. Witkin, Cali-
" fornia Procedure Pleading § 163 (23 ed. 15871). Paragraph (2) of
subdivision (a) is derived from the ‘“interest in the subject of the ae-
tion’’ provision formerly found in Section -378 and expressed In prin-
¢iple in former Code of Civil Procedure Sections 331, 383, and 384,
Paragraph {2) is not necded to expand the broad scope of permissive
Joinder under the transaction clause of subdivision {a)(1)} but has
been included to eliminate any possibility that the omission of the
*“interest.in the subject of the action’’ provision formerly found in
Section 378, and the deletion of other permissive joinder provisions,
might be construed to preclude joinder in cases where it was formerty
permitted.

The power of the court to sever eauses where appropriate, formerly
foum; in Section 378, is now dealt with separately in Section 379.5

new).
Code of Civit Procedure Section 379 {amended)

Comment. Section 379 is amended to provide statutory standards
for joinder of defendants comparable to those governing joinder of
plaintiffs. See the Commient to Section 378.

The deleted provisions of Section 379 and former Code of Civil
Procedure Secctions 370a, 370b, 37%¢, 380, and 383 provided liberal
jJoinder rules but were criticized for their uncertainty and overlap.
See 1 J. Chadbonrn, 11. Grossman & A, Van Alstyne, California,
Pleading § '18 (1961); 3 B, Witkin, California Procedure Pleading
§ 166 (2d ed. 1971). The amendment to Seetion 379 substitutes the
more understandable ““transaction'’ test set forth in Rule 20(a) of
the Federal Rules of Civil Proeedure. However, in so doing, the seetion
probably merely mukes explicit what was implieit in prior decisions.
Bee Hong v. Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659
(1962), Paragraph (2) of snbdivision (a) of Section 379 is ineluded
merely to make clear that Seetion 379 as amended permits joinder in
any case where it formerly was permitted. See Comment to Section 378,
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Parngraph {2) is derived from the deleted provisions of Section 379
and the principle stated in former Code of Civil Proeedure Sectlons
37%a, 370b. 379¢, 350, and 383.

The phrase ‘‘in the alternative” in Seetion 379 retams without
change the prior law under former Code of Civil Procedure Seetions
37%a and 379¢. See 3 B. Witkin, California Procedure Pleading § 172(b)

- (2d ed. 1971); Fed. R. Civ. Proe., Rule 20(a) (permitting joinder

of defendants where right to relief is asserted apainst them *‘in the
alternatne”) and Official Form 10 {** Complaint for negligence where
plalntlﬁ' is unable to determine definitely wwhether the person respon-
sible is C.D. or E.F. or whether both are responsible . . .”*}, See Krafi

v Smith, 24 Cal.2d 124, 148 P.2d 23 (1944} (pernnttmv joinder of

two doctors who oper'lted on plaintiff’s leg at different times) ; Landou
v. Salan:, 4 Cal.3d 873, __ P.2d __, __ Cal. Rptr. __ (May 24 1971)
(1'.»*=.rnuttmnF JD]Dd(‘I‘ of two defendants who alleredly injured plamtlﬁ
in aceidents oecurring on separate days). See generally 3 B. Witkin,
California Procedure Pleoding §§ 172-176 (2d ed. 1971).

Code of Civil Procedure Section 379.5 {new)}

Comment. Section 379.5 continues without significant sub%tantwe
change the discretion of the court to scver causes where appropriate
by combining former Sections 378 and 379b and making them appli-
eable uniformly to any party—plaintiff or defendant. See generally

1 J, Chadbourn, H. Grossman & A. Van Alstyne, California Pleading ..
* § 622 (1961); 3 B. Witkin, California Procedare Pleading § 177 {24 .

ed. 1971). The federal counterpart to Section 379.5 is Rule 20{b) of the
Federal Rules of Civil Procedure. ,

The. general authority of a court to sever causes of action and issues
for trial is contained in-Section 1048,
Code of Civd Procedure Section 380 ( repeai'ed}

Comment. Bection 380 is repealed. The section is made nnnecessary o

by the libersl rule of permissive joinder set forth in Seetion 379. See
3 B. Witkin, California Procedure Pleading § 166 (2d ed. 1971); ¢f. 1
J. Chadbourn, H. Grossman & A. Van Alstyne, California Pleading
§ 621 (1961). Repeal of Seetion 380 does not affeet the power of the
eourt to issue & writ for possession in the type of case deseribed in the
section. See Cope Civ. Proc. §§ 681, 682(5). See also Montgomery v.
Tuti, 11 Cal. 180 (1858) (power to issue writ is-inherent in power to
hear action and make decreel,
Code of Civil Procedure Scction 381 (repealed)

Comment. Section 381 is repealed as ufinecessary. Its express stata-

tory authorization of joinder of certain persons as plaintiffs was

eclipsed in 1927 by the revision of Section 378. See 1 J. Chadbourn,
H. Grossman & A. Van ‘Alstyne, California Pleading § 615 (1961);
3 B. Witkin, California Procedure Pleadiny § 164 (2d. ed. 1971},
Code of Civil Procedure Section 382 {amended)

Comment. Section 382 is amended to delete the 1872 enactment of
the old common law rule of compulsory joinder. This provision has been
superseded by Seetion 380. See Section 38) and Cowxment thereto. The
former rule was an incomplete and unsafe guide, One could be an
indispensable or neeessary party in the absence of any unity in
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{nterest. Thus, in an action brought by an ansuccessful candidate
agninst the members of the Personnel Board to invalidate a eivil serv.
iee examination and void eligibility lists based thereon, all the success-
ful candidates were held to be indispensable parties. However, they
do not seem to have been united in interest in the usual sense of the
term with either plaintiff or defendants. See Child v. State Personnel
Board, 97 Cal. App.2d 467, 218 P.2d 52 (1950). On the other hand,
the presence of a unity in interest did not always make one gither an

_ indispensable or nccessary purty. Bee Williams v. Reed, 113 Cal

App.2d 195, 204, 248 P.2d 147, 153-154 (1952) (joint and several
obligors may be sued individually). See generally 1 J. Chadbourn, H.
Qrossman & A. Van Alstyne, California Pleading § 533 (1961); 3 B.

~ Witkin, California Procedure Pleading § 141 (24 ed. 1971).

No change has been made in Qeetion 382 insofar as it deals with

joining an unwilling plaintiff as a defendant and with representative
or class actions because these aspeets of the section were beyond the
seope of the Law Revision Commission’s study. Aceordingly, this por-
tion of the section was not reviewed by the Commission. Its retention
neither indicates approval of these provisions nor makes any change in
this area of the law.

Code of Civil Procedure Section 383 {repealed) :
Comment. Section 383 is repealed, The section is made unnecessary in
rt by the liberal rules of permissive joinder set forth in Seetions 378

(plaintiffs) and 379 (defendants) and is superseded in part by the

rules for compulsory joinder set forth in Section 389, See 1 J, Chad:

bourn, H. Grossman & A. Van Alstyne, California Pleading §§ 615,

621 (1961); 3 B. Witkin, California Procedure Pleading §§ 164-166

(2d ed. 1971). :
Section 383 provided that all or any number Iess than all of & nume

ber of persons who are severally liable on the same obligation, or who

are gureties, or who are insurers against the same loss, may sue or be -

gned in the same action. This rule was in part an exception to the com-
mon law rule that one or all of such persons, but not an intermediate
number, might be joined. Sce People v, Love, 25 Cal. 520, 528 (1864);

¢f. Stearns v. Aguirre, 6 Cal. 176 (1836} {dictum). Insofar as Section

883 permitted such persons to join or be joined as parties to an action,
it has since been replaced by Sections 378 and 379. Insofar as Seetion
383 provided an exccption to a common law rule of compulsory Joinder,
it has been superseded by Section 389. See Section 339 and Comment
thereto, If compulsory joinder is not required pursuant te the latter
seetion, nothing prohibits an intermediate number of such persons from
joining or being joined.

Code of Civil Procedure Section 381 (repealed)}

Comment.. Section 384 is repealed. The seetion is made unnecessary
in part by the liberal rules of permissive joinder set forth in Sections
878 (plaintiffs} and 379 {defendants) and is superseded in part by
the rules for compulsory joinder set forth in Section 389, See generally
1 J. Chadbourn, II. Grossman & A. Van Alstyne, Culiforniz Pleading
§ 615 (1961); 3 B. Witkin, California Procedure Pleading §§ 164-166
(2d ed. 1871). -
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At common law, in certain ecircumstanees, all eoholders of property
were reguired to be joined in an action affeeting such property;. in
other cireumstanees, eoholders were profibiled from joining in one
action. See Throckmorten vw. Burr, 5 Cal, 400 (1855); Joknson v,
Sepulbeda, 5 Cal. 149 (1855). The cnaetment of Section 384 in 1872
changed both these rules to a flexible one permitting either all or “‘any
number less than all”’ to commence or defend actions concerning their
eommon property. See former Cal. Code Civ. Proe. § 384; Merrill v,
California Petrolewm Corp,, 105 Cal. App. 737, 288 P, 721 (1930),
Insofar as Section 384 permitted all eoholders to join or be joined, it
has been eclipsed by the liberal joinder rules provided in Seetions 378
and 379. Although Section 384 also permitted less than all coholders
te join or be Jomed prlor case law recomnized that, notwithstanding
Section 384, under some circumstances all “the cotenants must be joined
ns parties. See, e.g., Solomon v, Redona, 52 Cal. App. 360, 198 P. 643
{19213 Janteson v. Chanslor-Canfield Midway Oil Co., 176 Cal, 1. .
167 P. 869 (1917}). Cf. Woodson v. Torgerson, 108 Cal. App. 386, 291
P. 663 (1930). See 3 B. Witkin, California Procedure Pleading § 144
(2d ed. 1971). The rules determining whether all the cotenants must be.
joined are now set forth in Section 389. See Scetion 389 and Comment
thereto. If compulsory joinder is not required pursuant to those rules,
nothing prohibits less than all eoholders to join or be joined.

Code of Civil Procedire Scction 426.40 (new)

Comment. Section 426.40 is required.-to prevent injustice. Subdivi-
sions (n) and {b) prohibit waiver of a eause of mction which cannot
be maintained.

Subdivision fa). Subdivision (a) uses language taken from Rule
13{a) of the Federal Rules of Civil Procedure, See also Code of Civil
Procedure Section 389 (Jomder of persons needed for just adjudica-
tion). .

Subdivision (b). Subdivision (b) of Seetion 426.40 is designed to .
meet problems that may arise when the federal courts have jurisdiction
to enforee a eause of action cereated by federal staiute, In some cases,
state eourts have coneurrent Jurndmtlon with the federzl courts to
enforee a partlculﬂr cause of action. For example such concurrent jur-
isdietion exists by etpreqs statutory provisien in actions uader the
Federal Employvers’ Liability Aet. 45 U.S.C.A. §56. Moreover, even
though the federal statute does not contain an express grant of coneur-
rent jurisdiction, the general rule is that state ecourts have eoneurrent
jurisdiction to determine rights and oblizgations thereunder where
nothing appears in the federal statute to indicate an intent to make

federal jurisdiction -exelusive, Gerry of California v. Superior Court,
- 32 Cal.2d 119, 122, 154 P.2d 689, 692 {1948). In cases where the :tate ‘

and federal courts have eoneurrent jurisdiction, if the eause of action .
ereated by the federal statuie arises out of the same transaction or
ocenrrence, Scction 426.30 requires joinder in the state court proceed-
ing, and subdivision (b) of Section 426.40 is not applicable. _
In some cases, the federal courts have exelusive jurisdiction of the
federal cause of action. See 1 B. Jurisdicltion § 55 (2d ed. 1971). In .
these cases, subdivision (b) of Seetivn 426,40, recognizing that the fed.
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eral cause of action is not permitted to be brought in the state court,
provides an exception to the compulsory joinder or compulsory -€ross-
complaint requirements. ' . o
Under some circumstances, more complex situations may grise. For
example, if the claim which is the subject of a state court action by the
plaintiff arises out of the same. transzetion as a clgim which the de-
fendant may have under both state and federai anti-trust acts, the -
defendant must file a cross-complaint for his cause of action under the
state Cartwright Act {Business and Professions Code Section 16700
et seq.) in the proceeding in the state court to avoid waiver of that
cause of action under Section 426.30 and must assert his federal cause
of action under the Sherman Anti-Trust Aet in the federal court {since

his enuse of action under the Sherman Anti-Trust Act is one over

which the federal courts have exelusive jurisdietion). Thus, in this
instance, defendant’s state action must be brought as a eross-complaint
and his federal action must be brought as an independent action in the
federal courts. Subdivision (b) makes clear that his inability to assert
his federal cause of action in the state court does not preciude him
from bringing a later action in the federal court to obtain relief under
the federal statute. : . :

Subdivision (¢). Subdivision (¢}, which makes clear the rule re-
garding pending actions, is the same in substance as Rule 13{2) (1) of
‘the Federal Rules of Civil Proeedure. ' ’

Code of Civil Procedure Scetion 428.10 (new) :

Comment. Section 428.10 reflects the fact that a cross-complaint is
the only type of pleading that may be filed to request relief by a party
against whom a complaint or eross-complaint has been filed. It should
be noted that, if the cause arises out of the same transaction or oecur-
rence, the cross-complaint is compulsory. See Section 426.30, Counter-
claims have been abolished. Section 428.80. -

Subdivision (a) adopts the simple rule that a party against whom a
complaint or cross-complaint has been filed may bring any cause of
action he has (regardless of its nature) against the party who filed the
complaint or cross-complaint. There need be no factual relationship
between his cause and the eause of the other party. This is the rule
under the Federal Rules of Civil Procedure and other modern provi- -
sions. E.g., Fed. R. Civ. Proc., Rule 13. Third persons may be joined
pursuant to Seetion 428.20,

Subdivision (b) does not, of course, limit the right of a party against
whom a eause of action has been asserted to join unrelated causes of
action when filing a cross-complaint under subdivision (a) arainst the
party who asserted the cause against him. Subdivisions (a) and (b) are
completely independent provisions, and it is necessary only that the
person sceking to file the cross-complaint come within the provisions of
one of the subdivisions. .

Subdivision {a) is wenerally consistent with prior law (former Code
of Civil Procedure Secetion 438) which provided for a counterelaim;
but, under prior law, some causes which a party had agaiast an oppos-




5244 AssEMBLY JOURNAL June 16, 1971

ing party did not qualify as counterelaims because they did not satisfy
the “*diminish or defeat’ or **several judement’’ requirements. These
requirements are not continued, and subdivision (a) permits unlimited .
secope to a cross-complaint agninst an opposing party. For discussion
of the prior law, sce the Comment to Section 426.30 and Friedenthal,
Joinder of Claims, Connferciaims, end Cross-Complaints: Suggested
Revision of the Californin Provisions, 23 Stan. L. Rev. 1, 19-23 (1970). .
Subdivision {b) eontinues the rule (former Code of Civil Procedure
Section 442) that a cross-complaint may be asserted against any per-
son, whether or not a party to the action, if the cause of nction asserted
in the cross-complaint arises out of the same transaction or oecurrence
or involves the same property or controversy (see discussion in Com-

ments to Sections 378, 379, and 426.10). Subdivision- (h) thus permits

a party to assert a cause of action against a person who is not already -
a party to the action if the eause has a subject matter connection with
the cause already asserted in the action. For further discussion, see
Friedenthal, supra, at 23-26,

Section 428.10 restriets cross- complmnts in eminent domam actions
to those that assert a eause of action arising out of the same transaction
or occurrence or that involve the same property or controversy. Sub- -
division (a) which permits assertion of unrelated causes of action is
made speeifically inapplicable to eminent domain actions; but sub-
division (b), which permits assertion of related causes, is applicable, -

Any undesirable effects that might result from joinder of eauses
under Section 428,10 may be aveided by severance of causes or jssues
for trial under Section 1048 of the Code of Civil Procedure. ‘
Code of Civil Procodure Section 428,50 (new)

Comment. Section 42830 provides permissive joinder rules that
treat a cross-complaint generally the same as a complaint in an inde- -
pendent aation. Cf. Scetion 437.10, Thus, with a single exception, if a
party files a erosscomplaint against either an original ‘party or a
stranger or both, he may assert in his cross-complaint any additionni
causes of action he has against any of the cross-defendants, See the
Comment to Seetion 427.10. The exception is the filing of a cross-
complaint against the plaintiff in an eminent domain action. In such
a case, the eross-complaint may state only those eauses of action which .
arise out of the same transaction or occurrence or involve the same
property or controversy. See Section 428.10. Any undesirable effects
that might result from joinder of causes under Section 428.30 may be
avoided by severanee of causes or issues for trial under Seetion 1048,
Code of Civil Procedurc Section 429,40 (new)

Comment. Seetion 42940 makes clear that nothing in this tltle’ '

affects the authority of the Judicial Council to provide by rule for
the practice and procedure under The Family Law Act, notwithstand-
ing that former Code of Civil Procedure Sections 426a and 426c are
eontinued as Sections 429,10 and 429.20 of the Code of Civil Procedure.
Code of Civil Procedure Section 430.30 (new)

Corinient.  Seetion 430.30 continues prior law under various re- .
pealed sections of the Code of Civil Procedure except that former pro-
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visions' applieable toheomplnints have been made applicable to cross.

complaint

8. Subdivision (a) continues the tule formerly found in

* Sections 430 and H+; subdivision (b) continues the rule formerly found
in Section 433; and subdivision (c) continues the rule formerly found
in Sections 431 and 441.

Where

A ground for objection to the _coinplaint or cross-complaint

eppears on the face of the pleading and no objection is taken by de.
murrer, the objection is waived except as otherwise provided in Section
430.80. See 3 B. Witkin, California Procedure Pleading §§ 808-809 at
2418-2419 (24 ed. 1971). In this respeet, Section 430.30 continues prior
law. = -

Cocié of Civil Procedure Section 1048 (amended } .
Comment. Section 1048 is revised to conform in substance to Rule

42 of the
not only

Federal Rules of Civil Procedure. The revision makes clear
that the court may sever causes of setion for trial but also

that the court may sever issyes for trial. For further diseussion, see the

Advisory

Committee’s Note of 1966 to Subdivision (b) of Rule 42 of

the Federal Rules of Civil Procedure. Formerly, Section 1048 provided

that “an
authorize

action may be severed’’ by the court but did not specifically
the severance of issues for trial. Absent some specific statute

+dealing with the particular situation, the law was unclear whether an
e could be severed for trial. See 3 B, Witkin, California Procedure

Pleading
authority

§ 266 at 1936 (24 ed. 1971) (**There is a dearth of California
on the meaning and effect of [the ““action may be severed”

portion of Section 1048] ; the relatively few decisions merely emphasize

its discret
Section

ionary character.”), - :
1048 does not deal with the authority of n court to enter a

separate final judgment on fewer than all the causes of action or issues
nvolved in an action or trial. See Code of Civil Procedure Sections

578-579;

3 Cal. Jur. 2d Appeal and Error § 40; California Civil Ap-

pellate Practice §§ 5.4, 5.15-5.26 {Cal. Cont. Ed. Bar 1966) ; 3 B, Wit-
kin, California Procedure Appeal §§ 10-14 (1954). This question is de-

termined

primarily by case law, and Section 1048 leaves the question -

10 case law development. .

Seztion 1048 permits the court to sever issues for trial. It does not
affect any statute that reguires that a particular issue be severed for
trial. E.5., Code of Civil Procedure Section 597.5 {separate trial on
issue whether action for negligence of person connected with healing -
arts barred by statute of limitations required on motion of any party),.
The authority to sever issues for trial under Section 1048 may dupli-

" eate simil
nlar issne
of special

ar authority given under other statntes dealing with partie-
s. E.g., Code of Civil Procedure Bections 397 (separate trial-
defenses not invelving merits), 598 (separate trial of issue

of liability before trlal of other issues), These sections have been re-
tained, however, because they include useful proeedural details which
continue to apply, :

Where

there are multiple parties, the court, under Section 379.5,

may order separate trials or make such other orders as appear just to
prevent any party from being embarrassed, delayed, or put to undaue
expense.

I res
Journa

peetfully request that this report be printed in the Assembly
. Respectfully yours, . ' .
CHARLES WARREY, Chairman
Assembly Committee on Judiciary
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SENATE JUDICIARY COMMITTEE REPORT REVISING
LAW REVISION COMMISSION CCMMENTS ON
BEWATE BILL 201

o MOTION TO PRINT IN J om.u.
gmtor Song moved that the !ollowmg letter of legmhtwe mtant be

- printed in the Journal.

Motion carxied,
R ' : Cnhfm‘hnhgmlatma
_Benate Committes on Judi

© Sseramento, April 1, 1971

' I.f WE&RMMNHM Senate

Dear Governcr Reinecke: zmcuuuymmtmth;mmm
ted

.wbnnﬁmﬁe]aﬂl 201 be in the Senate Daily Journal es

tive intent of the flenate Committee on Judiciary.
Sente Bill 201 was considered by the Senate Committee on Judiciary,
bunq reported out today with the recomimendstion ‘‘do pass

.uamendad The attached report adopted by the Senate Judiclary

Cmmtteeonmrehaﬂmthmmthemtantdthewmﬂhum
‘regard to the bill. :

Bineerely,
NG Chairman

BEPORT OF BRNATE COMMITTEE ON JUDICIARY
ON SBENATE BILL 201
l':n order to indicate more fully its intent with respect to Benate
Bill 201, the Senate Committes on Judiciary makes the f.ollomng
report:
Bxeept for the mmd comments set out below, the comments con-
tained onder the various sections of Senate Bill 201 as set out in the

. Becommendation of the California Law Revirion Commission Relating

1o Counterclzims and Cross-Complainls, Joinder of Couses of Action,
and Related Provisions (October 1970), 10 Cal. L. Revision Comm’n
Reporta 501 (1971}, reflect the intent of the Senate Committee on Judi-
eiary in appmmg the various provmons of Senate Bill 201,
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Cods of Civil Procedure Section 423520 {new)
Comment. Section 42520 continnes without substantive change

the portion of former Code of Civil Procedure Section 427 that related

to the separate statement of causes of action,

Code of Civil Procedurs Section 428,30 (new)

Comment. Section 426,30 continues the substance of the former
sompulsory connterclaim rule (former Code of Civil Procedure Section

439). However, since the sdope of a crosscomplaint is expanded to

mwelude claims whick would not have met the “‘defeat or diminish"’
or *‘several judgment'’ requirements of the former counterclaim stat-
nie, the seope of the former role is expanded by Séction 426.30 to
inelude some eanses of action that formerly were not ecampnlsory. See
discussion in Priedenthsl, Joinder of Claims, Countercloims; and Cross-
Comploints: Suggested Bevision of the California Provisions, 23 Srax,
L. Rev, 1, 17-27 (1970). As to the limitations under former law, com-
pare Hill v. Suidow, 100 Cal. App.2d 37, 222 P.2d 962 (1950} (later
action by parchaser to recover money paid under lend sale contract
barred for failure to assert it by counterclaim in prior quiet titla
astion), with Hanes v. Coffes, 212 Cal. 777, T80, 300 P. 963, 964
{1931) {*‘The complaint seckn to quist title; the counterclaim is for
dumages. The granting of the recovery prayed for in the eounterclaim
would not diminish or defeat the plaintiff's recovery; it would not
affect the relief demanded in the complaint in the slightest degree.’’),

Only related causes of action that exist at the time of service of the
angwer to the complaint on the particular plaintiff are affocted by See-
tion 426.30. )

A court must grant to a party who acted in good faith leave to assert
s related cause of artion he failed to allege in u oross-compiaint if
the party applies for such leave. See Section 426.50,

Sabdivision (b} is new. It is designed to prevent unjust forfeiture of
a cause of action, Paragraph (1) treats the situation where s party is
not subject to a personal judgment, jurisdiction haying been obtained
only over property nwned by him. In this situation, although the party
against whom the esnplaint (or cross.complaint) is filed is not required
1o plead hia reluted eanae of action in a cross.complaint, he may do so
at his election. If he eleets to file a cross-complaint, he is required to
assert all related vanses of action in hin cross-complaint. Paragraph (1)
is similar t:» Rule-13{87{2) of the Federal Rules of Civil Procedure. See
Bection 426,10(a) {defining complaints to include ¢ross-complainte),

Paragraph (2; of subidivisien ib) permits a party to defaunlt without
‘waiving any capse of acting. It the purty does not desire to defend the
avtion and a detault judgiment s taken, it would be unfair #f an addi-
tionzl eouseguenae of such defaull wers that all related eauses of action
the party had woeald be waivesd anud extinguished,

Note that, althetgh Section 42630 may not apply to a particular
cure, mdeprndent dpgic aien of the vules of res judicata or collateral
estoppel, if any, is not affected, .
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Code of Civil Procedure Section 426 50 {new)

Comment. Under Section 426,50, the court wast eraut oave to assery
a vause if the party regquesting leave actod in'mood $oith, This section. is
to be construst lberally to prevent forfeiture of ecauses of metion.
Where aecessary, the eourt may grant such leave subject to terms or
conditivns which will prevent injustice, such us postponement or pay-
ment of costs. :

Section 42650 supplements the authority provided genersily o
amend pleadings. See Section 473 of the Code of Civil Procedure. For
anthority to fil» & permissive crosscomplaint, sov Secvtion 428,50, Like-
wise, Bection 426.50 does not preclude the granting of relief from a
Judgment or order under Section 473, -

Code of Civil Procednre Bection 426.80 {new)

Commeni, Section 426.60 limits the application of vompulsory join-
der of causes to ordinary eivil actions.

Subdivizion {a). Subdivision (a) makes the provisions for eompul-
sory joinder of causes inapplicable to special procoedings. The statute
governing & particnlar special proceeding may, of course, provide com-
pulsory joinder rules for that proceeding, and Sections 426.60 has no
effect on those roles. Likewise, the faet that this article is not applicahle
in speeia] proeeedings doeg not preclude the independent application,
if any, of res judieata or collatera! estoppel.

The extent to which former Code of Civil Procedure Section 438
{compulsory counterclaims) applied to special proceedings was unclear.
Cf. Baccioceo v. Curtis, 32 Cal.2d 109, 116, 82 P.2d 385, 388 (1938}
{rourt stated that res judicata did not bar subsequent action by lessee
to recover deposit paid to lessor where lessee failed to asmsert his claim
for veturn of deposit in esrlier unlawful detainer proceeding). As a
practical matter, the requirement that the counterclaim diminish or
defest the plaintif’s recovery probably severely iimited the applica-
bility of Bection 439 in special proceedings. See discussion in Comment
to Section 426.30. .

Subdémision (b}, Subdivision (b) excepts actions brought in swmall
claims court from compulsory joinder reguirements. Thus, the com-
pulsory joinder rales do not require that a person join a related cause
of aetion in an action in the amall claims court—even where the related
eause iy for an amounnt within the court’s jurisdiction.

The substance of the rule that the only claim by the defendant that
is permitted in the small elaimg eourt is one within the jurisdietionnl
limit of the xmali claims court is continued in Coda of Civil Procedure
Bectiops 117k and 117r. However, such a elaim is not compulsory vnder
Beetion 426.30. This changes prior law under which countercliims
within the jurisdictional limity of the small elaims eourt appsrently
were compulaory, See Thompeon v, Chew Quan, 167 Cal. App,2id Supp.
828, 834 P.2d 1074 (1959} (dictwm). For a criticism of the prior law
and a discussion of the problems resulting from the application of the
former compulsory counterclaim rule in the small elaims court, see
Friedenthal, Civi Procedure, CaLl Law--TRENDS aND DEVELOPMENTs
193, 238-243 (1969). As io the application of the doctrine of ris
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judieata to small claims courts, see Sondcerson v. Nicmenn, 17 Cal2d
563, 110.7.2d 1025 (19417, See also 3 B, Witkwy, {avroRNis Pro-
cepURE Judgments § 36 (b) (1954).

Subdivision fe). Sullivision {¢) makes the provisions for compul-
sory joinder of causes inapplicable where the only remedy sought by
suy party to an action is a declaration of the rights and duties of the
parties. [T any party to an action secks a remedy other than declara-
tory relief, the compulsory joinder provisions apply. The inapplica-
bility of the compulsory joinder provisions in actions involving solely
w laim for declaratory relief does not preelude eny application of the
decirines of res judicata or collateral estoppel. :

Code of Civil Procedure Section 427.10 (new)

Comment. Sectivn 427.10 supersedes former Code of Civil Procedure
Bection 427 aund eliminates the arbitrary estegories set forth in-that
gection, Seetion 427.10 relates only to joinder of ceuses of action
agzinst persuns who are properly made parties to the action; the rules
governing permissive joinder of parties are stated in Sections 378, 379,
and $23.20. ’

Under former Section 427, plaintiff could join eauses unrelated to
one another only when they happened to fall within one of the stated
entegories. The broad prinviple refleeted in Section 427.10 {compiaints)
and Sections 425.10 and 42830 ({eross-complaints)—thet, onee a party
is properly joined in an action becansé of his connection to a single
canse of action, adverse parties may join any other rauses against him
—has beon adopted in many other jurisdictions, See, c.g., Rule 18{a)
of the Feders! Rules of Civil Proeedure. For further discussion, see
Priedenthal, Joinder of Clasms, Counterclatms, and Cross-Complainis:
Suggested Revision of the California Provisions, 23 Stan. L. Rev. 1
(1970},

Any undesirable effects that might result from the unlimited joinder
permitted by Section 427.10 may be avoided by severance of causes or
isaues for trinl under Section 1048 of the Code of Civil Procedure.

Code of Civil Procedure Section 428.30 {new)

Comment. Seetion 428.30 provides permissive joinder rules that
treat a eross-complaint the same 28 a complaint in un independent &c-
tion. £7f. Section 127.10. Thus, if a party files a cross-complaint against
either un Griginal party or a stranger or both, he may assert in his eross-
complaint any additional causes of action he has against any of the
eross-defendants. See the Uomment to Seetion 427.10. Any undesirable
effeets that might result from joiuder of causes under Scction. 428.30
may be avoided by severance of causes or issues for trial under Section
1048

QOode of Civil Procedure Bection 428.50 {new)

Cumment. The first sentence of Section 428.50 continues the sub-
stanee of a portion of former Code of Civil Procedure Section 442
except that it makes elear that a cross-compliaint may be filed “hefore™
as well as a1 the same time as the answer, As under lormer Section
442, permission of the court is reimired o £le o cross-vianplaint subse-
quent to the answor. The language “may be arauted”’ of Section
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42830 places the guestion of leave 10 fle a crows-compiaint after the
answer wholly in the diseretion of the couri: It s 1o be distinpnished
from the mandaiury language *'shall graut’ of Section 42056 relating
to compulsory cross-complaints, :

Code of Civil Procedurs Section 430.10 {new)

Comment. Section 430.10 continnes the grounds far ohicetion 1o a
compiaint by deryaerer (former Code of Civil Prescdure Section 4307
or answer (former Code of Civil Procedure Srotion 433% exeept that
improper joinder of causes of action is no Jonger a ground for objection,
Any cause ¢f action may be joined against any person who is properly
& party in the action. See Sections 427,10, 423.10, and 42530 {joinder
of eanses}. See also Sections 878 and 379 (juinder of parties).

In adadition, Section 430.10 applies to eross-complaints [whith now
inclode claims that formeriy would have been asserted as connterelaims)
while former Code of Civil Procedure Sections 430 applied only to a
*‘complaint,”’ '

Oode of Civil Procedure Bection 431770 (new)

Comment. Section 431.70 continues the substantive effoct of former
Code of Civil Procedure Section 440, See Jones v. Mortimer, 28 Cal.2d
627, 170 P.2d4 893 (1946) ; Sunrise Produce Co. «. Malovich, 101 Cal
App.2d 520, 225 P.2d 573 {1950). Section 431.70, however, is expreasty
limited to cross-lemands for momey and specifies the procedure for
pleading the defense provided by the section. It is not necessary under
Seetion 431.70, as it was not necessary under Section 449, that the
eroge-demands be liquidated. See Hauger v. Gaics, 42 Cal2d 7532, 269
P2d 609 (1954), Section 431.70 ameliorates the effect of the statute
of limitations; it does not revive claims which have previously been
waived by failure to plead them under Bection 426.30. This was implied
(under former Code of Civil Procedure Section 439) in Jones v. Hor-
. timer, supra. See slso Franck v. J. J. Sugermen-Rudolpk Co., 40
Cal2d 81, 251 P.24 949 {1952), holding that Code of Civil Procedure
Bection 440 did not revive claims previousty waived. It should be noted
that, if defendant defanlts without answering, he will not later be
barred from maintaining an action on what would have been a vom-
pulsory counterciaim. See Section 426.30(b}(2). Though the statute
of limitations may run on euch a claim saved by prior defaunlt, it will
be permitied ay set-off under Section 431.7U as in ether cases, Where &
cause of setion is one not required to be asserted in 2 ¢ross-complaint
under Bection 426.30, there is ne requirement that it be asserted by
way of defense under Section 431.70.

Code of Civil Procodure Bection 1048 (amendad)

Commenf. Section 1048 is revised to eonform in substance to Rule
42 of the Federal Rules of Civil Procedure. The revising makes clear
‘mot only that the court may sever causes of action for trial but also
that the court may sever issues for trial. For further disvussion, see the
Advisory Committee’s Note of 1966 1o Subdivision (b) of Rule 42 of
the Federal Rules of Civil rocedure. Forwerly, Section 1i48 provided




Aprill, 1971 SENATE JOURNAL ' BBY9

that **an action may be severed’’ by the court but did not specifically
authorize the severauce of issues for trinl. Absent some specific statute
desling with the psriicular situation, the law was unclear whether an
issue could be seveved for trial. See 2 B. WitkIN, CALiForNia Pro-
cepuRE, Pleading 3 160 at 1138 (1954) (**There is 3 dearth of Cali-
fornia authority on the menning and effeet of [the “‘action may be
severed’ portion of Section 104B]; the relatively few decisions merely
emphasize its discretionary character.’’). )

Section 1048 oes not deal with the authority of & court to enter a
separate final judgment on fewer then all the canses of action or issues
involved in an action or trial. See Code of Civil Procedure Sections
B78-579; 3 Cal. Jur.2d Appeal and Error § 40; California Civil Ap-
pellate Practice §§ 5.4, 5.15-5.26 {Cal. Cont. Ed. Bar 1966) ; 3 Witkin,
* California Procedure Appeal §§ 10-314 (1954), This question ia de-
termined primarily by case law, and Section 1048 leaves the question
to case law development,

Section 1048 permits the court to sever issues for trial. It does not
affect any statafe that requires that 2 particular issue be severed for
trial. E.g., Code of Civil Procedure Section 597.5 (separate trial on
jssne whether action for negligence of person connected with hesling
arts barred by statute of limitationa required on motion of any party).
The authority to sever issues for trial under Bection 1048 may dupli-
cate similar authority given under other statutes dealing with partic-
ular issues. £.4., Code of Civil Procedure Sections 597 (separate trial
of special defenses not involving merits), 598 (separate trial of issue
of liability before trial of other issues). These sections have been re-
tained, however, because they include useful procedural details which
continue to apply.

Where there are multiple parties, the court, under Section 379.5,
may order separate trials or make such other orders as appear just to
prevent any party from being emnbarrassed, delayed, or put to undue
expense.
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TENTATIVE
RECOMMENDATION OF THE CALIFORNIA

LAW REVISION COMMISSION

relating to

COMPULSORY JOINDER OF CAUSES OF ACTION

BACKGROUND
Since 1872, a defendant in a civil action in California has been
required to assert by counterdemand any cause of action he has against the
plaintiff that arises out of the same transaction or occurrence alleged in
the complaint.l This requirement is continued in legislation enacted by
the 1971 Legislature upon the recommendation of the Law Revision Cormils-
sian,2 along with added provisions to protect the defendant against unjust

3 There is at present no comparable require-

forfeiture of & cause of action.
ment that a plaintiff join all causes of action that arise out of the same

transaction or occurrence as the cause he alleges in his camplaint.lL

1. See former Code of Civil Procedure Section 439:

439, If the defendant omits to set up a counterclaim upon a cause
arising out of the transaction set forth in the complaint as the founda-
tion of the plaintiff's claim, neither he nor his assignee can afterwards
meintain an setion against the plaintiff therefor.

2. Cal. Stats. 1971, Ch. . BSee Code of Civil Procedure Section 426.30.
Cf. Recommendation and Study Relating to Counterclaims _and Cross-Comp}aints,

Joinder of Causes of hction, and Related Provisions (1970), reprinted in
10 Cal. L. RevisTon Tomm® T Fe eports K4

3. See Code of Civil Procedure Sectiors 426.30(b) and 426.50. See slso Code
of Civil Procedure Sections L26.40 and 426.60.

L. For a discussion of the existing California law, see Friedenthal, Joinder
of Claimg, Counterclaims, and Cross-Complaints: Suggested Revision of
the California Provisions, 23 Stan. L. Rev. 1, 11-1% {15707.
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The reasons that a defendant is required to assert all causes of action
that arise out of the transaction or occurrence upon which he is sued are
clear. It is desirable in the interest ofjjudicial econcmy that parties to~
a lawsult dispose of all related claims in one action. In addition to limit-
ing multiple lawsuits, the requirement also minimlzes trial expenses, for
causes of action arising out of the same transasetion or occurrence will
ordinarily involve the same witnesses 1f not identical issues. And the
defendant 1s prevented from haressing the plaintiff by bringing & separate
sult to recover for damages arising cut of the same transaction or occurrence.

The reasons that support the requirement that a defendant assert all ‘-
related causes of action apply with equal or greater force to a plaintiff.
The plaintiff, because he initiates the action, is normelly in a better
position thap the defendant t¢ determine the possihle caunses of action that

arise out of the same transaction or occurrence. Often the plaintiff has

* more time and opportunity to determine the facts before he files his ocomplaint

than the defendant has before he must file hia croces-complaint. In some cases,
as vhere an employer is sued for the act of an emplcyee, the defendant may not
even be aware of the occurrence that gave rise to the plaintiff's actien.
Moreover, the disparate treatment of Jjoinder requirements gives the plaintiff
a possible tactical advantage in litigation over the defendant without

apparent justification. For example, in a vehicle accident case, the plaintiff
may first bring an action for property damage in the hope that it will not be
vigorously defended. A Judgment in the plaintiff's favor in that actlion will
then be conclusive on the issue of 1iability in a subsequent action brought

by the plaintiff for his perscnal injuries Bince collatersl estoppel will

preclude relitigating the issue of liability in the second
)

getion 1f the same factual lssues are involved in both actlons.

5. See 3 B. Witkin, €alifornia Procedure Judgment §§ 62.64 (195k).
-2
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Moreover, it is sometimes possible to bring the property damage suit in one
county and the personal injury suit in another, thus unjustifiably incon-
veniencing the defendant and unnecessarily increasing the cost of defending
the suits. At the same time, an umwary pleintiff mey not realize that cola
lateral estoppel will bar the personal injury action where the property
damage suit is tried first and resulis in a Judgment for the defendant. This
can happen where the plaintiff fails to prosecute vigorously the property
damage suit because of the small amount involved. Finally, as a practical
matter, the requirement of compulsory Jjoinder of related causes will not
impose an undue burden on the plaintiff; the plaintiff seldom fails to plead
all causges arlsing out of the same transsction or occurrence both for the
sake of convenience and because he fears that the rules of res judicata or

&
collateral estoppel may operate to bar any causes he does not plead.

RECOMMENDATION
The Commission recommends that the plaintiff in a c¢ivil action be
required to join all causes that arise out of the transaction or occurrence
that is the basis of his complaint. The same provisions designed to prevent

unjust forfeiture of a related cause of action of a defendant should apply

6. For a dlscussion of the existing California law, see Friedenthal, Joinder

of Claims, Counterclaims, and Cross-Complaints: Suggested Revigion of

the Californmia provisions, 23 Stan. L. Rev. 1, 11-14 (1970).
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to the plaintiff.T Adoption of these rules will have several beneflcial con-
sequences. The litigation positions of plaintiffs and defendants will be
equalized. Court time and expense will be economized. The law governing
compulsory Jjoinder of causes of action will be clarified, thus eliminating
the need to rely on the uncertain rules of ree judicata and collateral
estoppel to determine whether a cause is barred by failure to assert it in
a prior action.

while adoption of theese rules will clarify and improve the law, they
will not impose any substantial new burdens or litigante or on the court
system. The courts have adeguately bandled problems :grising under the
defendant's compulsory joinder requirement. And the poesibility that plain-
+1ffs will be encouraged to press causes of action they would not ordimerily
pursue is minimal in view of the common practice of Joining all related
causes as a matter of course. Any burdens added to the litigation will be
cutweighed by benefits the compuYsory joinder rule will provide.

The Commission zlso recomnends that somewhat narrower langusage be used

g
to describe those actions which mst be Joined. The compulsory Jjoinder pro-
vislons should not be broadly interpreted to bar unpleaded causes. In addi-

tion, it is recommended that & section be added to the pleading statute to
gake clear that the compulsory joinder of causes requirement has no effect

on intercompany insurance arbitration.

7. E.g., Code of Civil Procedure Sections 426.40 (compulsory jeinder not required
vhere cause of action not pleaded requires for its adjudication the presence
of additional parties over whom the court canpot acquire jurisdiction,
where both the court in which the action is pending and eny other court o
which the action is transferrable pursuant to Section 396 are prohibited
by the federsl or state constitution or by 8 statute from entertalning the
cause of action not pleaded, or where, at the time the action was commenced,
the cause of action not pleaded was the subject of ancther pending action),
426.50 (relief for party who acted in good feith in failing to plead related
cause of action), 426.60 (compulsory jolnder not required in special pro-
ceedings, in actions in small claim court, or vhere only relief sought is
declaratory relief).

8. See the discussion, infra, in the Comment to Section 426.10 of the recommended
Jegislation, .
wlj
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PROPOSED LEGISIATION

The Commission'a recommendation would be effectuated by the enactment
of the Tollowing measure:

An act to amend the heading for Article 2 {commencing with Section

426.10) of Chapter 2 of Title 6 of Part 2 of, to amend Sections

426.10 and 431.70 of, and to add Sections 426.20 and 426.70 to,

the Code of Civil Procedure, relating to pleading.

The people of the State of California do enact as follows:

Section 1. The heading for Article 2 (commencing with Section
426.10) of Chapter 2 of Title 6 of Part 2 of the Code of Civil Pro-

cedure is amended to read:

Article 2. Compulsory Joinder of Causes of Action;

Conpulsory Cross-~Complaints




§ 426.10. Definitions {amended)

Sec. 2. Section 426.10 of the Code of Civil Procedure is
amended to read:

126.10. As used in this article:

(a} "Complaint' means a complaint or cross-complaint.

{(v) "Plaintiff" means a person who files a complaint or cross-
complaint.

(c) "Related cause of action” means a cause of action which
grises out of the same transaction ; or occurence y-ey-seriec-eof
iransaetioncs-er-eeeurreneeé as the cause of action which the plaintiff

alleges In his complaint.

Comment. The definition of Section 426,10 of "related cause of action"
provides a convenlent means for referring to a cause of action which arises
out of the same transaction or occurrence. Subdivision (¢} adopts sub-
stantially the same language 85 WaB used in former Code of Civil Procedure
Section 439 {compulsory counterclaims). As to the interpretation given

this language, see Brunswig Drug Co. v. Springer, 55 Cal. App.2d 444, 130

P.2d 758 {1942); Sylvester v. Soulsburg, 252 Cal. App.2d 185, 60 Cal. Rptr.

218 (1967). The language used in subdivision {c) of Section 426.10 is not
as broad as the somewhat similar language used in subdivision (b) of Section
428.10(b)(permissive cross-complaints) since the two provisions serve dif-
ferent purposes and should be interpreted accordingly. Subdivision (c)
defines a term used in sections which operate to bar an unpleaded cause of
action and these sections should not be broadly interpreted to bar unpleaded
causes; Section 439, on the other hand, permits but does not require the
Joinder of causes in a cross-complaint and should be liberally interpreted

to permit joinder. p




§ 426.20. cCompulsory joinder of related causes (new)

Sec. 3. Section 426.20 is added to the Code of Civil Procedure,
to read:

426.20. Except as otherwise provided by statute, if the plaintiff
fails to allege in his complaint a related cause of action which (at
the time his complaint is filed) he has against any party named as a
defendant in his complaint who is served or appears in the action, the
plaintiff may not thereafter in any other action assert such related

cause of action against such party.

Comment. Section 426.20 requires a party to join all causes of action

arising from the transaction or occurrence pleaded in his complaint or cross-
complaint. {See Section 426.10 defining "complaint,” "plaintiff," and "re-
lated cause of action.")

This requirement resuits normally under the rule in those juriasdictions
which follow the so-called cperative facts theory of & cause of action for

res judicata purposes. However, in the past, California has followed the

"primary rights theory" of a cause of action, and res judicata has applied
only where the cause not pleaded is for injury to the same primary right. See
3 B. Witkin, California Procedure Pleading §§ 22, 23 (2d ed. 1971); 3 id. f
Judgment §§ 59-60 (1954). HNevertheless, even where different primary rights

are injured, collateral estoppel makes a determimation in a prior action

conclusive in a suit on the unpleaded cause of action if precisely the same

factual issues are involved in both actions. See 3 B. Witkin, California w

Procedure Judgment §§ 62-64 {195h).
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Only related causes of action that exist at the time the party files his
complaint or cross-complaint rmst be joined. Thus, for example, although Seec-
tion 426.20 may operate o bar an unpleaded related cause of action for darmages
accrued at the time of filing a complaint, it does not bar a later action for
recovery of damages accruing thereafter for which the party did not have a

cause of action existing at ths time the complaint was filed. Cf. Chavez v.

Carter, 256 Cal. App.2d 577, 64 Cal. Rptr. 350 (1967 ){compulscory countarclaims);

Babb v. Superior Court, 3 Cal.3d 841, Cal. Rptr. ) P.2d {1971)

(permissive cross-complaint).

Section 426.20 operates to bar only those related causes of action which
the plaintiff "has . . . at the time his complaint is filed." Where the plain-
1iff fails to join a related cause of action which is required to be Jjoined
under Section 420.20 and later purports to assign it to another, suit on thz
assigned claim is clearly barred under Section 426.20. Where there has been
a complete assignment of a cause of action prior to the time the assignor sues
on oné or more related causes arlsing out of the same transactlion of occcurrcnee,
Section 426.20 does not bar an action by the assignee on the assigned cause,
since the assighed cause 1s not one that the assignor "has" at the time he
comnenced his action. (Where there has been a complete assignment of the
teneficial interest in a cause of aétion, the assignee takes legal title and
sues alone in his own name; the assignor cannot sue. See 3 B. Witkin, Cali-
fornia Procedure Pleading § 100 (2d ed. 1971).) However, where there has
been & complete assigmment for collection or for collateral security, for
example, the assignor is still the beneficial owner of the assigned cause
of action and his failure to join the assigned cause when he sues on related

ecauses arising out of the same transaction or occurrence would bar a later

-B-
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§ 426.20

suit on the assigned cause. (The assignor is permitted to bring suilt on the
assigned claim in such a case if he joins the assignee. See 3 B. Witkin,

California Procedure Pieading § 100 (24 ed. 1971).) If the assignor has made

" only a partial assigmment, he remsins beneficially interested in the claim

and hence the claim is one he "has" at the time he commences his action. He
cannot split his cause of action by a partial assignment and subject the defend-

ant to two suits by different plaintiffs. See Stein v. Cobb, 38 cal. App.2d 8, 10,

100 r.2d 356, (1940); Potter v. Iawton, 118 Cal. App. 558, 560, 5 P.2d .90k,

(1931). Accordingly, the plaintiff's failure to join the assigned cause
when he sues on related causes arising out of the same transaction or occur-
rence would bar a later suit on the assigned cause. (The partial sssignor mey
sue on the assigned claim if he joins the partial assignee. Xd.) The same
rules as to complete and partial assigmments apply to cases where there is
& total or partial subrogation. See 3 B. Witkin, Califormia Procedure Pleading
§§ 101-102 (2d ed. 1971).

Service on or appearance of a particular party determines whether a
related cause of action against that party is required by Section 426.20.to
be alleged in the complaint or cross-complaint. Thus, if a particular party
is oot served at all and mékes no appearance, Section 426.20 does not bar a
related cause of actlon against him. Moreover, Section 426.20 does not apply
under certain circumstances because of jurisdictional considerations. See
Section 426.40,

Section 426.20 is inapplicable to special proceedings, actions in smeli
claims court, or where only declaratory relief is sought. See Section 426.60.
See also, e.g., Civil Code Section 4001 (Judicial Council rule governing pro-

ceedings under Pamily Iaw Act). Specific statutes may allow the splitting of

9=




§ 426.20

causes, apd these statutes prevail over Section 426.20. See, e.g., Civil
Code Section 1951.hk. Section 4¥26.20 has no effect on the indeperdent
application, if any, of the rules of res judicata (including the rule against
splitting a cause of action) and collateral estoppel.

Tt is important to note that a court must grant a party who acted in

good falth leave to amend his complaint to assert a related cause of sction

not pleaded. See Section 426.50.

«10~




§ 426,70. Intercompany insursnce arbitration (new)

Sec. 4. Section h26.%0 ie added to the Code of Civil Procedure,
1o re;ﬁ:

426.70. (a) As used in this section:

(1) "Injury" includes injury, damage, or death.

(2) "Insured" includes the insured or other heneficlary under
a policy of insurance, his legal representative, or his heirs.

(b) where an insurer who has pald a claim under & policy of
insurance is subrogated to any extent to the rights of an insured
against a person causing injury and the person causing the injury is
insured against all or a portion of his liability for such injury:

(1) Except to the extent the insurer is subrogated to the rights
of the insured, the fact that the pights between the two insurers are
determined by agreement between them or by arbitration does not affect
the right of the insured to maintain an action against the person who
caused the lnjury.

(2) No award in an arbitration proceeding between the insurers
or a judgment confirming such an award shall be deemed res judicata
or collateral estoppel cn any pafty in an action between the insured

anG the person who caused the injury-

Comment. Section 426.70 is included to make clear that this article

does not preclude or affect the determination of the rights between insurers

by agreement or arbitration in a case where an insurer is subrogated to any
extent to the rights of an insured. Thus, this article has no effect on

inter company arbitration.

-11-
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Section 426.70 also makes clear that settlement between insurers of &
dispute by agreement or arbitration may not adversely affect the right of
the insured to maintain an action against the person who caused the injury,
damsge, or death. Of course, to the extent the insurer is subrogated to
the rights of the inswred, the determination of the subrogated matter
between the insurers is binding on the insured.

Section 426.70 does not meke this article inapplicable where an insurer
is subrogated to rights of the insured and brings an asction in the name of
the insured against the person who caused the damege, injury, or death. In
such & case, except as otherwise provided by statute, the compulsory joinder
provisions of this article are applicable. However, in scome cases, statutory
provisions permit separate actions by the insurer and the insured. See,
e.g., Govt. Code §§ 21451-21453 (state retirement fund), Labor Code §§ 3852,
3853, 6115, 11662 (workmen's compensation). These special statutory provi-
sions are not affected by this article. As to the effect of the assignment
of a cause of action on the compulsory joinder requirement, see the Comment

to Section 726.20.
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§ 431,70. Set-off (amended)

Sec. 5. BSection 431.70 of the Code of Civil Procedure is azmended
to read:

31.70. Where cross-demands for money have existed between persons
at any point in time when neither demand was barred by the stetute of
limitations, and an action is thereafter commenced by cone such person,
the other person mey assert in his ansver the defense of payment in that
the two demands are compensated so far as they equal each other, notwithe-
standing that an independent action asserting his claim would at the time

a of filing his answer be barred by the statute of limitations. If the
cross-demand would otherwise be barred by the statute of limitations,
the relief accorded under this section shall not exceed the value of
the relief granted to the other party. The defense provided by this
gection 1is not available if the cross-demand is barred for failure to
assert it in a prior action under Section 426.20 or 426.30. Neither
person can be deprived of the benefits of this section by the assignment

or death of the other.

‘Camment. Section 431.70 ameliorates the effect of the statute of limita-
tions; it does not revive claims that have previously been waived by failure

to plead them under Section 426.20.
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TENTATIVE

RECOMMENDATION OF THE CALIFORNIA

LAW REVISION COMMISSION

relat 1EE to

SEPARATE STATEMENT OF CAUSES OF ACTION

In 1971, upon recommendation of the Law Revision Cammission,l the Legislature
enacted leglslation that modernized certain aspects of California plesding prac-
1:,ice.2 The 1971 legislation does not, however, make any change in the reguirement
that causes of action be separately stated, and the substance of former Code
of Livil Procedure Section 427 is continued in Code of Civil Frocedure Sec-
tion 425,20,

Section 425.2Q, which reguires that each cause of action be separately
stated but providea exceptions for certain types of frequently occuring

causes of actlon, reads: i

425.20, (a) Except as otherwise prowided by lav, causes of action
shall be sepavately stated. i

{p) In any actlon brought by the husband and wife, to recover §
damages caused by any injury to the wife, all consequential damages :
suffered or sustained by the husband alone, including loss of the
gervices of his wife, money expended and indebtedness incurred by
reason of such injury to his wife, may be alleged and recovered withe
out separately stating such cause of action arising out of such
consequential dameges suffered or sustained by the husband.

(c) Causes of action for injuries to person and injuries to
property, growing out of the same tort, need not be separately stated.

The separate statement requirement--while sometimes raised as an addi-

tional ground for demurrer when & complaint is objected to as uncertain--is

1. Recommendation and Study Relating to Counterclaims and Cross-C%gglaints, ;
Joinder of Causes of Action, and Related Provisions, 10 Cal. L. Revision :
Com'n Reports 501 {1971). _;

2, Cal. Stats. 1971, Ch. .
-1-




a technical requirement that serves no useful purpose. As Witkin3 points
cut:

Ho doubt it is desirable to require the plaintiff to state his causes
of action separately and not in a confusing hodgepodge, but the distinct
ground of uncertainty . . . should be sufficient to take care of that
defect. The demurrer for lack of separate statement goes much further
and would condemn & pleading which is a model of orgenization, brevity
and clarity, and which sets forth all the essential facts without
repetition or needless admixture of legal theory. Under the primary
right test of the cause of action the same acts or events may invade
geveral rights and give rise to several causes of action. To withstand
demurrer the complaint must either repeat or incorporate by reference
the same Tacts in separately stated counts, so that each count will be

complete in itself. . . . The difficulty of distinguishing between
truly separate causes of action and the same cause pleaded 1n accordance
with different legal theories . . . leads the pleader to err on the safe

side and set forth as many "causes of actlon" as he can think of. In

order to make the separate causes appear distinct, legelistic terminology

appropriate to the different theories is employed in drafting the counts,
with the result that many of the same facts are confuslingly restated in
different language. In brief, the requirement of separate statement,

and its corresponding ground of demurrer, encourage prolixity and

uncertainty in the statement of the facts constituting the cause or
causes of action.

There is no need to retain failure to separately state causes of action
as a distinct ground for demurrer. In ceses where a separste statement is
needed for a clear presentation of the issues or to permit a party to frame
a responsive pleading, the court has adequate authority to require appro-
priate amendment of the complaint where the pleading is objected to on
the ground that it is uncertain. Accordingly, the Commission recommends
that Section 425.20 of the Code of Civil Procedure be repealed and that Sec-
tion 430.10 of the Code of Civil Procedure be amended to delete the reference

toc the separate statement requirement.

3. 2 B. Witkin, California Procedure Pleading § 497(2) at 1LB6 (1954)
(citations omitted). The meaning of "cause of action” is "elusive and
subject to freguent dispute and misconception." 3# B. Witkin, California
Procedure Pleading § 23 at 1708 (2d ed. 1971). See generally37Z id.
Pleading §§ 22-31 (24 ed. 1971).
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The Cammission's recommendation would be effectuated by the enactment
of the following measure:

An act to amend Section 430.10 of, and to repeal Section 4L25.20 of,

the Code of Civil Procedure, relating to plesding.

The people of the State of California do enact as follows:

Section 1. Section 425.20 of the Code of Civil Procedure is
repealed.

425 »20r--{a)--Bxeapt -as-sthorwise-provided .by-luvy-2auses-of
astion~shnll-be-separateiy-statod.

{b}--In-any-eeticon-brought-by-the -huchand-and -wifey-to-rocever
damages-caused-by-any-iRjury-te-the-vifoy-all ~consequential -dunages
suffered-o¥-pustained -by-the-husband-aloney-ineivding-1oss-of-the
serviees-of -his-wifey-monaey-expended-and-indebtedness -inswrred-by
paasen¥e?—auah-insury-ta-his—wife,-may-he-allaged-and-reeevered-with-
evt-geparately-siating-swsh-canse-af-aetlon-arising.out-of-sueh
sonsequential-dawages-suffored-or-sustained.by-the-hushand.

fa)--Causes-of-asticn-for-injuries-te-porson-and-injuries-te

propertyy -groving-out -of -the-came-$orty ~-Reed-Ret-be-soparatoly-statedy

Comment. See the Comment to Section 430.10.
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See., 2. Section 430.10 of the Code of Civil Procedure is amended
to read:

430,10. The party against whom & complaint or cross-complaint
bas been filed may object, by demurrer or answer as provided in Sec-
tion 430.30, to the pleading on any one or more of the following
grounds:

(a) The court has no jurisdiction of the subject of the cause of
action alleged in the pleading.

(b} The person who filed the pleading does not have the legal
capacity to sue. ‘

(¢) There is another action pending between the same partles on
the same cause of actien.

(d) There is a defect or misjoinder of parties.

{e)--Causes-ef-aetion-are-net-caparately-stated-ns-roquired-by
Seebsior-U2b+20y

¢£) (e) The plemding does not state facts sufficient to constitute
a cause of actlon.

¢} (£) The pleading is uncertain. As used in this subdivision,
"mecertain” includes ambiguous and unintelligible.

£hi Lgl In an action founded upon a contract, it cannot be ascer-

tained from the pleading whether the contract is written or oral.

Comment. Section 430.10 is amended to delete failure to state causes of

action separately as s distinct ground for demurrer. As Witkin points out,
the meaning of "cause of action" is "elusive and subject to frequent dispute
and misconception.” 'g B. Witkin, California Procedure Pleading § 23 at 1708

(24 ed. 1971}, See generally% id. Pleading §¢ 22-31 {24 ed. 1971). Because

e




()

§ 43¢.10

of this confusion, the former separate statement reguirement tended to
encourage "prolixity and uncertainty in the statement of the facts consti-

tuting the cause or causes of action.” See Recommendation Relating to

Separate Statement of Causes of Action (1971), reprinted in 10 Cal. L.

Revision Comm'n Reports __ (1971). 1In cases where a separate statement
is needed for a clear presentation of the issues or to permit a party to
frame a responsive pleading, the court has adequate authority to require
appropriate amendment of a pleading where the pleading is objected to on
the ground that it is uncertain. The deletion of the separate statement
requirement as & separate ground for demurrer has no effect ?thhe sub-

stantive law as to what constitutes a cause of action.




